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PURPOSE 

1. This memorandum has been prepared by Christine Grahame MSP, the Member in charge 
of the Bill.  It has been provided to assist the Subordinate Legislation Committee with it’s 
consideration, in accordance with Rule 9.6.2 of the Parliament’s Standing Orders, of provisions 
in the Control of Dogs (Scotland) Bill conferring powers to make subordinate legislation.  It 
describes the purpose of each such provision, explains why the matter is to be left to subordinate 
legislation and explains the choice of procedure.  It should be read in conjunction with the 
Explanatory Notes, Policy Memorandum and Financial Memorandum for the Bill.   

POLICY CONTEXT 

2. The Bill makes provision to modernise the law on control of dogs.  It enables local 
authorities to impose administrative measures on the owner, or the person in charge, of a dog 
where that person has failed to keep the dog under control.  It also extends the liability of a 
person where a dog is dangerously out of control under the Dangerous Dogs Act 1991 to all 
places, not only public places. 

3. The bill’s key objectives are to–– 

• Improve the control of dogs to prevent dogs from becoming dangerously out of 
control; and 

• Ensure that dog owners are responsible for controlling their dogs wherever they are, 
including on private property. 

CONTENT OF THE BILL 

4. The Bill is divided into 17 sections and 2 schedules which include the following proposed 
measures–– 

• Section 1 enables local authorities to serve a dog control notice on persons who own, 
or are in charge of, a dog which is not being kept under control by that person.  The 
notice can be served on the initiative of the local authority or following a remittal 
from, or requirement by, a court.  The notice requires the person to bring and keep 
the dog under control.  
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• Section 2 deals with the content of the dog control notice and makes provision for 
certain compulsory measures to be taken by the owner/person in charge including 
notification of change of name/address, fitting the dog with an electronic transponder 
and that the person is in charge of the dog at all times in public places.  Provision is 
also made to enable the local authority to impose steps that it considers appropriate 
to bring the dog under control and examples of such steps are listed.  The Scottish 
Ministers are given power to amend the list of compulsory measures to be taken and 
the example list of steps which the local authority may impose.  Provision is also 
made in relation to the form of the dog control notice and the information which it 
must include.  The Scottish Ministers are given the power to prescribe the form. 

• Section 3 provides for an appeal against a dog control notice.  

• Section 4 imposes a duty on a local authority to monitor the effectiveness, enforce 
and record information required by the Scottish Ministers in relation to the database 
(established under section 10) in relation to any dog control notice served by it.  
Power is also given to the Scottish Ministers to permit the local authority to share the 
information recorded with other local authorities, Scottish Ministers and the police 
and permit or require access to the information for research purposes.  

• Section 5 makes it a criminal offence to breach a dog control notice.  If convicted, 
the owner/person in charge can be fined and disqualified from owning or keeping a 
dog.  The court can also order the destruction of the dog.  Whether or not the person 
is convicted, the court can require that a further dog control notice is served.   

• Sections 6 and 7 make provision in relation to discharge of a dog control notice.  

• Section 8 gives the Scottish Ministers the power to establish, maintain, operate, 
manage and control a national database of dog control notices and to appoint a 
database operator.  The power can be exercised by order. 

• Section 9 deals with dogs which are dangerous and out of control and enables a local 
authority to apply to a court to have such dogs destroyed.  Such an application can be 
made where a dog is dangerous and service of a dog control notice, or further notice, 
is inappropriate.  The court, in dealing with such an application can order the 
destruction of the dog and disqualify the owner/person in charge from owning or 
keeping a dog.  It can also remit the case to the local authority to serve a further 
notice.  

• Section 10 makes amendment to section 3(1) of the Dangerous Dogs Act 1991 to 
make it an offence to allow a dog to be dangerously out of control in any place, not 
just a place to which the public has access, under that Act.  

• Section 11 makes provision in relation to a person who has been disqualified from 
owning or keeping a dog under section 5 or section 9.  

• Section 12 provides for the interpretation of certain provisions of the Bill.  

• Section 13 and schedule 1 make minor and consequential amendments to the Dogs 
Act 1906 and the Dangerous Dogs Act 1991.  

• Section 14 and schedule 2 repeal the Dogs Act 1871 and the Dangerous Dogs Act 
1989.  
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• Section 15 makes savings provisions in relation to proceedings arising out of a dog 
being out of control prior to the provisions of the Bill coming into force.  

• Section 16 makes provision in relation to the power of Scottish Ministers to make 
orders under the Bill.  Such orders will be exercisable by Statutory Instrument and 
subject to draft affirmative procedure, except that to prescribe the form under section 
2(10) which is subject to negative procedure.   

DELEGATED POWERS 

5. The bill contains a number of delegated powers, four of which are given to the Scottish 
Ministers to make subordinate legislation.  All of the powers are new, and no existing powers are 
being amended or repealed.  The powers are explained in detail in the following paragraphs but 
in considering if and how provision should be set out in subordinate legislation rather than on the 
face of the Bill the member has had regard to–– 

• the need to strike the correct balance between the importance of enabling full 
parliamentary scrutiny of the core provisions in the Bill process and making proper 
use of parliamentary time;  

• enabling a flexible and responsive approach by those who will have the duty of 
operating and enforcing the provisions of the Bill; and  

• the possible need to change provisions in a manner which responds to the operation 
of the Bill.   

Section 2(7) – (Content of dog control notice) - Power to amend content of the dog control 
notice including requirements and examples of steps to be taken 

Powers conferred on:  Scottish Ministers 
Powers exercised by:  Order made by Statutory Instrument 
Parliamentary procedure:  Affirmative resolution procedure 

6. Section 2(1) sets out the requirements which a dog control notice must contain.  Section 
2(6) sets out a list of additional steps which such a notice may contain, if considered appropriate 
by the local authority officer serving the notice or the court which requires or remits a notice to 
be served.  Section 2(7)(a) gives the Scottish Ministers the power to amend the compulsory 
measures under section 2(1) and the list of discretionary measures under section 2(6).  Power is 
also given to the Scottish Ministers to add to the requirements (paragraph (a)) or the list of 
discretionary steps (paragraph (b)).  Paragraph (a) also provides that any such added 
requirements or steps may be amended.   

Reason for taking power 

7. The fundamental requirement that a dog must be kept under control is set out in section 
1(1)(a).  The further requirements in section 2(1) are those which are considered important but 
the exact nature of which may require to change in light of operational experience; and are more 
related to administrative matters and the operation of the Bill than matters of substance.  It is 
submitted that this is an appropriate matter for subordinate legislation as it would allow changes 
to be made to the requirements in light of operational experience and which may require expert 
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input, and may not be entirely foreseeable at this stage without requiring primary legislation.  It 
should be noted that the power would not include removal of a requirement (which will be 
subject to scrutiny in the Bill). 

8. Similar consideration has been given to the power in relation to the amendment or 
addition to the steps set out in section 2(6).  It is considered that operational experience may lead 
to further steps being added to the list, or amendment to the list.  It is submitted that enabling the 
exercise of the power in relation to this provision, given that the steps are only set out as 
examples, and that they are matters of discretion, is appropriate. 

Choice of procedure 

9. The content of the dog control notice, in particular in relation to the requirements, could 
be viewed as important to the policy underpinning the Bill.  In addition, the power enables 
amendment to provisions in an enactment which will have already been considered by 
Parliament.  Therefore, it is submitted that affirmative resolution procedure is appropriate in 
relation to any Instrument made in exercise of this power. 

Section 2(10) – (Content of dog control notice) – power to prescribe form of dog control 
notice 

Powers conferred on:  Scottish Ministers 
Powers exercised by:  Order made by statutory instrument 
Parliamentary procedure:  Negative resolution procedure 

10. Section 2(10) gives the Scottish Ministers the power to prescribe the form of the dog 
control notice. Section 2(8) makes provision as to the information which the form must contain 
and section 2(9) enables a local authority to include such other information it considers 
appropriate, provided it is consistent with that in section 2(8). 

Reason for taking power 

11. It is submitted that the power to prescribe the form is an appropriate matter for 
subordinate legislation. Prescribing the form is an administrative operational matter which, it is 
submitted, does not require full Parliamentary scrutiny in the Bill process.  It will, however, 
enable the Scottish Ministers to prescribe the layout and format of a dog control notice which is 
to be used throughout Scotland and will therefore be consistent, and will ensure that the 
information which is required by the Bill to be included will be included on the form.  Providing 
such a power by subordinate legislation will also enable amendment to the form without recourse 
to primary legislation. 

Choice of procedure 

12. Given that such an order will be almost entirely administrative in nature, it is submitted 
that negative resolution procedure is appropriate. 
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Section 4(4) – (Duties of local authority) – power to permit the sharing of and access to 
information held by a local authority as regards any dog control notice served by that local 
authority    

Powers conferred on:  Scottish Ministers 
Powers exercised by:  Order made by statutory instrument 
Parliamentary procedure:  Affirmative resolution procedure 

13. Section 4(1) places a duty on local authorities to monitor the effectiveness, enforce and 
record information in relation to dog control notices. 

14. Section 4(4)(a) gives the Scottish Ministers the power to permit local authorities to share 
information they have recorded for the purposes of the Bill and for inclusion in the Scottish dog 
control database under section 10 with other local authorities, the police and Scottish Ministers.  
The provisions will enable local authorities to record and share information prior to the 
establishment of the database.  It is considered that the recording, and sharing, of such 
information will be necessary to enable enforcement of the Bill.  Section 4(4)(b) gives the 
Scottish Ministers the power to permit or require any person to be given access to that 
information for research purposes. It is expected that this will be used mainly to allow analysis of 
statistical data and to generally gather information on the effectiveness of dog control notices. 

Reason for taking power 

15. It is considered that section 4 is closely related to section 10.  The power which will be 
exercisable by the Scottish Ministers relates to information which may be held by the local 
authority in anticipation of establishment of the database.  It is considered that matters relating to 
the establishment of the database are administrative in character and relate to the enforcement 
and operation of the other provisions in the Bill.  It is, therefore, submitted that these are matters, 
which may also require to include technical detail, which are appropriate for subordinate 
legislation.  

Choice of procedure 

16. It is submitted that while this is an appropriate matter for subordinate legislation, given 
that it gives a power to make provision in relation to the recording, sharing and disclosure of 
personal information affirmative resolution procedure is appropriate. 

Section 8 – (Scottish dog control database) – Power to make provision as to the 
establishment, maintenance, operation, management and control of the database and for 
the appointment of the database operator 

Powers conferred on:  Scottish Ministers 
Powers exercised by:  Order made by statutory instrument 
Parliamentary procedure:  Affirmative resolution procedure 

17. Section 8 gives the Scottish Ministers the power to make provision for the establishment, 
maintenance, operation, management and control of the Scottish dog control database and for the 
appointment of the database operator (section 8(1) and (2)).  It is envisaged that the Scottish dog 
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control database will hold information on all dog control notices issued by local authorities in 
Scotland.  

18. Section 8(3) gives examples of the matters which may be included in any Order.  This 
includes the information which must or may be included in the database; permission to access 
the information for research purposes; retention periods; cancellation and variation of 
information to be entered; technical specifications; security; permitting a local authority to 
disclose the information to be included in the database and to share with other local authorities, 
Scottish Ministers and the police. 

Reason for taking power 

19. It is submitted that this is an appropriate matter for subordinate legislation as the 
provisions which the Scottish Ministers can make will be administrative in nature.  It relates the 
establishment of a database which may also require technical input and advice.  It is submitted 
that such matters would be of such a technical and detailed nature, and more closely related to 
the operation than the principles of the Bill, that subordinate legislation is more appropriate. It 
would also enable changes to be made to the database, if necessary and with the benefit of 
experience, without recourse to primary legislation.  

Choice of procedure 

20. It is submitted that the establishment of the database and the exact nature of the 
information to be included is an administrative matter which can be dealt with by subordinate 
legislation.  However, it is recognised that the information to be held in the database could be 
considered to be personal information.  Therefore, it is submitted that affirmative resolution 
procedure would be appropriate.  

Section 11 (Further provision as regards disqualification from owning or keeping a dog) – 
Power to prescribe procedure in application to discharge disqualification by rules of court 

Powers conferred on:  Court of Session and High Court of Justiciary  
Powers exercised by:  Act of Sederunt and Act of Adjournal 
Parliamentary procedure:  None 

21. Section 11 makes provision in relation to disqualification from owning or keeping a dog. 
Section 11(3) enables a person who has been disqualified from owning or keeping a dog under 
section 5(2)(a) (where they have been convicted of breaching a dog control notice) or section 
9(5) (where an order has been made by a court that the dog is out of control and dangerous) to 
apply the court which made the order to have the disqualification discharged.  If the person was 
disqualified under section 5(2)(a) this will have been in a criminal court.  Under section 9(5), this 
will have been as a result of summary application procedure in the sheriff court.  

Reason for taking power 

22. In terms of section 11(3) the disqualified person will be able to apply to the court which 
imposed the order.  It is submitted that prescribing the manner in which this can be achieved is 
an administrative matter which is suitable for subordinate legislation. 
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Choice of Procedure 

23. It is submitted that administrative matters, including the prescription of the exact method 
by which an application can be made under section 11(2), can appropriately be dealt with by the 
Court of Session by Act of Sederunt (see section 32 of the Sheriff Courts (Scotland) Act 1971) 
and the High Court of Justiciary by Act of Adjournal (see section 305 of the Criminal Procedure 
(Scotland) Act 1995) rather than being subject to any parliamentary procedure. 
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